SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
.................................... X
STEVEN R. LEVENTHAL as representative of a
class consisting of himself and all others similarly : Index No. 100530/2011
situated, : IAS Part 59
: J. Debra A. James
Plaintiff, : (Motion Seq. 001}
- against -
BAYSIDE CEMETERY, CONGREGATION AFFIRMATION OF
SHAARE ZEDEK, and COMMUNITY : ARI M. SELMAN
ASSOCIATION FOR JEWISH AT-RISK
CEMETERIES, INC.,
Defendants.
.................................... X

ARI SELMAN, an attorney duly admitted to practice before this Court, hereby

affirms under penalty of perjury pursuant to CPLR 2106 as follows:

1. I am a member of the bar of the State of New York and represent the Community

Association for Jewish At-Risk Cemeteries, Inc. ("CAJAC").

2. I respectfully submit this affirmation in support of CAJAC's Reply Memorandum of Law

in Support of its Motion to Dismiss the Action in Its Entirety Pursuant to CPLR 3211(a).

3. Annexed hereto as Exhibit A is a true and correct copy of a letter from Marcia Eisenberg
LAJO Director/General Counsel to Robert Molic of the Charities Bureau, New York

Department of Law dated March 21, 2007 (stamped enclosures included).

4. Annexed hereto as Exhibit B is a true and correct copy of the CAJAC board roster as of

December 4, 2008.



5. Annexed hereto as Exhibit C is a true and correct copy of the transcript of the hearing
held before the Honorable Debra A. James on Defendants Congregation Shaare Zedek
and Bayside Cemetery, and Defendant CAJAC’s, separate motions to dismiss the Class
Action Complaint, filed on October 21, 2009, in the related matter Lucker v.

Congregation Shaare Zedek et al., Index No. I 148 I 8/2009-E (Oct. 21, 2009) (J. James).

New York, New York
April 7, 2011

A A—

Ari M. Selman
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JACK D, WEILER CENTER FOR INTERGR
70 West 36¢h Sifeet, Suite 700, New York, NY 1081%11 RELATIONS

Tel.212-9-400 Fax 212-983-4084 WWWw.jcreny.org

March 21, 2007

Robert Molic

Charities Bureau

New York Department of Law
120 Broadway - 3rd Floor
New York, New York 10271

Re:  Friends of Bayside Cemetery, Inc.

D.ear Bob:

Enclosed is an executed Restated Certificate of Incorporation for the above-
named organization to which we all agreed. I am requesting that the Attorney
General waive statutory notice.

Please call me when it has been signed as I want to arrange for pick-up so that
I can moye it onto the County Court for signature.

Th N

QA U O
a R. Eisenberg
LAJQ Director/General Counsel

The JCRC is an affiliate of the UJA-Fedaration of New York.
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RESTATED
CERTIFICATE OF INCORPORATION
OF
FRIENDS OF BAYS]DE CEMETERY, INC.

Under Sectlon 805 of the Not-for-Profit Corporation Law

The undersigned, being the President and Secretary of FRIENDS OF BAYSIDE CEMETERY,
INC. (the Corporation) do hercby certify and set forth:

1. The name of the Corporation is: FRIENDS OF BAYSIDE CEMETERY, INC.

2. The Centificate of Incorporation of the Corporation was filed by the Department of State on
September 22, 2006 under the Not-for-Profit Corporation Law of the State of Ncw York ("NPCL").

3. The Corporation was a corporation as defined in Section 102(a)(5) of the NPCL and considered a
Type B corporation as that term is defined in Section 201 of the NPCL.

4. The Certificate of Incorporation of the Corporation is hereby restated and amended to effect the
following changes, pursuant to Section 801 of the NPCL:

(a) To change the corporate name;
(b} To modify and cxpand the Corporation’s purposes; and .

5. The text of the Cetificatc of Incorporation of the Corporation as amended is hercby restated to read
as follows:

“FIRST: The namc of the corporation is: COMMUNITY ASSOCIATION FOR JEWISH
AT-RISK CEMETERIES, INC. (the "Corporation™).

SECOND: The Corporation described hercin is a corporation as defined in Scction
102(aX5) of the NPCL.

THIRD: The Corporation shall be considercd a Typé B corporation as that term is
defined in Section 201 of the NPCL.

FOURTH: The Corporation is fonned exclusively for charitable and religious purposes
within the meaning of Section 501(c}(3) of the IRC and not for pecuniary profit or
financial gain.




FIFTH: The purposes of the Corporation are 10 support New York Jewish cemeteries: and

more specifically:

a) To provide for the welfare, maintenance. restoration and continuity of New York
Jewish religious and nonprolit ccmeteries which are at-risk financially and in need of
assistance:

b) To raisc monies for the maintenance of specific New York Jewish religious and
nonprofi cemeterics, including reasonable administrative expenses, and maimtain such
monics as temporarily restricted funds until expended for the purposes for which they
were raised;

c) To promote the preservation of cemetery records and archives for future gencraiions;

d) To promote programs lo heighten public awarcness of the social, cultural, historic.

religious and artistic clcments of such Jewish ccmeteries in New York;

e) To promoic projects and programs on Jewish burial practices; and

f) To act as an information and referral center for the above types of programs; and

g) To do any other act or thing incidental or connected with the foregoing purposes
or in advancemcn! thereof.

SIXTH: (a) In furtherancc of the forcgoing purposes, the Corporation shall have all
general powers in Scction 202 of the NPCL. together with thc power 1o solicit grants
and contributions and the power to maintain a fund or funds of real or personal property.
(b) Thc Corporation shall havc the power to exercise such other powers as are
now. or hereafter may be, conferred by law upon a corporation organized for the purposes
sel forth above or necessary or incidental to the powers so conferred or conducive 1o the
furtherance thereof, subject to the limitation and condition that, notwithstanding any
othcr provision of this centificate of incorporation, this Corporation is organized
exclusively for one or more of the purposes specificd in Section 501(c)X3) of the IRC, and
shall not carry on any activities not permitied to be carried on by a corporation exempt
from Federal income tax under Section 501{c}(3) of the IRC.

SEVENTH: No substantial part of the activities of the Corporation shall be carrying on
propaganda, or otherwise attempting to influence legislation (except as othcrwise

provided by the IRC). No part of the activities of the Corporation shall be the

participation in. or intervention in (including the publication or distribution of statements), any
political campaign on behalf of or in opposition to any candidate for public office.

EIGHTH: No part of the net eamings of the Corporation shall inure to the benefit of
any member, trustee, director, officer of the Corporation or any private individual {except
that reasonable compensation may be paid for services rendered 10 or for the
Corporation), and no member, trustee, officer or the Cerporatien or any private individual
shall be entitled to share in the distribution of any of the corporate assets en disselutien
of the Corporation.

NINTH: In any taxable ycar in which the Corporation is a private foundation as
described in Section 509(a) of the IRC, the Corporation shall distribute its income for
said period at such time and manner as not 10 subjcct it to tax under Section 4942 of the
IRC; and the Corporation shall not: (a) engage in any act of sclf-dealing as defined in
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Section 494 1(d) of the IRC; (b) retain any excess business holdings as defined in Section
4943(c) of the IRC; (¢) inake any investments in such manner as to subject the
Corporation to tax under Section 4944 of the IRC; or (d) make any taxable expenditures
as defined in Section 4945(d) of the IRC or corresponding provisions of any subsequent
Federal tax laws. '

TENTH: In the event of liquidation, dissolution or winding up of the Corporation,
whether voluntary, involuntary or by operation of law, the property or other assets of the
Corporation remaining after the payment, satisfaction and discharge of liabilities or
obligations, shall be dispose of by the Board of Directors exclusively for one or more
exempl purposes, within the meaning of Section 501(c)(3) of the IRC. Any such assets,
not so disposed, shall be disposed of by Order of the Supreme Court of the State of
New York in the judicial district where the principal office of the Corporation is then
located, exclusively for such purposes or to one or more organizations described in
Section 501(c)(3) of the IRC which is organized and operated exclusively for one or
more of the purposes similar to the Corporation’s purposes, as said Court shall determine.

ELEVENTH: The office of the Corporation is to be located within the County of New .
York, State of New York.

TWELFTH: The Corporation shall be operated by a Board of Directors, the number of
which shall be no less than thiee (3).

THIRTEENTH: The Sccretary of State is hereby designated as agent of the
Cotporation upon whom process against it may be served. The post office address of the
Corporation to which the Secretary of State shall mail any process against it served upon
himis: 212 West 93" Street, New York, NY 10025,

6. This Restated Certificate of Incorporation of the Corporation was anthorized by the unanimous
consent of the entire Board of Directors of the Corporation at a meeting duly called and held on
#The Corporation has no members.

IN WITNESS WHEREOF, we hereto sign our names this day of/%/)é, 2007 and affirm that the

statements herein are true under penalty of pesjury.
s 5 . ”
idext/




Friends of Bayside Cemetery, Inc.

Officer’s Affidavit

State of New York )
88.:
County of New York )

I, Ethan Klingsberg, Vice President of Friends of Bayside Cemetery, Inc. (hereinafter, the
“Corporation”), do hereby swear that since the Corporation was incorporated on September 22, 2006 it °
has had no assets nor income of any kind or amount. It has not opened up any bank account nor has

engaged in any activities. &/k‘
Ll

Signed before me this
£4_ dayof L Na i, 2007

.

N -

Notary Public

IVETTE LEBRDN
NOTARY PUBLIC, STATE OF NEW YORK
m-ll-l'llﬂl’m
ALIFIED IN NEW WE
u%ummmmm._._.. o




ATTORNEY GENERAL WAIVER

The undersigned has no objections to the granting of judicial approval hereon and waives slatutory
nolice.

ATTORNEY GENERAL
STATE OF NEW YORK

By:

Dalc;

THE AYTORNEY Q1+ e vAS MG OBJECTION
TO THE GFvwTitva OF LDCIAL APPROVAL
HEREON, ACKNOWLETYSES RECHIPT OF
STATUTORY NOTICH ~ D> JEMANDS SERVICE
OF THE FILED CERVF( "= 3AJ0 NO OBJECTION
5 CONDITIONED ON 51 '8BM SSION OF THE

s TFendT ATTORNTY GeNER A OA

SUPREME COURT APPROVAL

Ixthe undersigned, a Justice of the Supremc Court of the State of New York-i i
District, in which the principal office of Friends of Bayside Cemetery, Inc, isTogh

and the filing thereof.

pae:  MAR 27 2007
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CAJAC Board Roster
As of December 4, 2008

Gary Katz, President

Archer Capital Management

570 Lexington Avenue, 40™ Floor
New York, NY 10022

(212) 319-1154 direct

(212) 319-2775 general

(212) 319-1033 fax

GKatz@archercm.com

David Billet, Vice President and
Secretary

Commentary

165 East 56th St.

New York, NY 10022

(212) 891-6734 (phone)

(212) 891-6700 (fax)
dbillet@commentarymagazine.com

Barry Yood, Treasurer
444 Fast 86™ Street, apt. 5A
NY, NY 10028
646-422-0609
NBMIJD@aol.com

Ethan Klingsberg

One Liberty Plaza, 38" Floor
New York, NY 10006

(212) 225-2588
eklingsberg@cgsh.com

Deann Foremann (Resignation
Pending)

3511 Riverdale Ave., Apt. 1
Bronx, NY 10463

(917) 826-6008
deann7000@hotmail.com

Howard Feinberg, Consulting
Executive Director

HSF Associates, LLC

P.O. Box 836

Teaneck, NJ 07666-0836
201-647-7560
howard.s.feinberg(@gmail.com
HFeinb7371@aol.com

Aga Rukaj-Greene (non-board
member pro-bono bookkeeper)
Downtown Realty Management

1 Barker Avenue

Suite 260

White Plains, NY 10601

T. (914) 683-9610

F. (914) 683-9614
aga.downtown(@verizon.net
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SUPREME COURT OF THE STATE OF NEW YORK
CDUNTY OF NEW YORK - CIVIL TERM - PART 59

_____________________________________________ x
JOHN R. LUCKER,
Plaintiff,
-against-
BAYSIDE CEMETERY,

Daefendant
--------------------------- ﬁ—----—ﬁ----———----x
Index # 114818/2009
PROCEEDINGS

60 Centre Street

New York, New York 10007

June 3, 2010
BEFORE:

HONORABLE DEBRA JRMES,
Justice.

APPEARANCRES:
MICHAEL M. BUCHMAN, ESQ.
100 Park Avenue
New York, New York
BY: MICHAEL M. BUCHMAN, ESQ.
Attorney for Plaintiff

AXINN VELTROP HARKRIDER, LLP
114 West 47th Street
New York, New York 10036
BY: RUSSELL M. STEINTHAL, ESQ.
Attorneys for Congregation Shaare Zadek

SKADDEN ARPS, SLATE, MEAGHER & FLOM, LLP
Four Times Square
New York, New York 10036

BY: ARI SELMAN, ESQ.

Attorneys for

ALDORINE WALKER, RPR
Official Court Reporter
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Proceedings

THE COURT: The Court will base its decision
and order on the records before her. S0, the first
order of business will be to confirm that the Court has
the complete set of papers.

On Motion Sequence Number 1, there is a notice of
motion brought by defendants, Congregation Shaare
Zedek. I'm not sure if I'm pronouncing that correctly,
and Bayside Cemetery, with accompanying memorandum of
law, complaint and proof of service of the papers. In
support of the motion is an affirmation of Mr.
Steinthal.

Opposing the motion is by declaration of a Michael
Buchman, attorney for the plaintiffs; with accompanying
exhibits, the memorandum of law in opposition to
defendant's motion to dismiss; and finally, a reply
memorandum in support of defendant's motion to dismiss.
That is what the Court has as her record, which has
been designated as Motion Sequence Number 001 by the
clerk.

MR. STEINTHAL: Your Honor, just for
clarification, I think my affidavit was one of those
replies that you had sequenced after --

THE COURT: Oh. Thank you for pointing that
out. So, I will put it in the proper order. It's

dated February 15th.
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Proceedings

MR. STEINTHAL: Which is the reply date.

THE COURT: I thought I put it in sequence
order, but, yes, I did overlook the dates here, so you
are absolutely right.

The papers that have been designated as Sequence
Number 002 by the clerk are as follows: bDefendant,
Community Association for Jewish At Risk Cemeteries,
Inc.; notice of motion to dismiss; accompanying
affirmations and exhibits; a memorandum of law in
support of the nonprofit's motion to dismiss; the
affidavit of Mr. Buchman in opposition to defendant
nonprofit's motion to dismiss; plaintiffs' memorandum
of law in opposition to the defendant nonprofit's
motion to dismiss. If you don't mind, I'm going to
hand back the courtesy copy so that I will not be
confused.

MR. BUCHMAN: Thank you, Your Honor.

THE COURT: Then, there is an affirmation of
attorney Katz in reply of the memorandum of defendant's
nonprofit, and finally -- well, there is another
affirmation.

MR. SELMAN: That's correct, Your Honor.

THE COURT: Of Douglas Smith.

MR. SELMAN: That's correct.

THE COURT: And finally, a reply memorandum

AW




Proceedings
in further support of defendant nonprofit's motion to
dismiss.

Are there any further papers on Motion Sequence
Number 0027

MR. SELMAN: Your Honor, just to clarify, the
affirmation of Douglas Smith is an affidavit to the
reply brief of the Community Association For Jewish At
Risk Cemeteries.

THE COURT: As is the affirmation of Eric
Katz,

All right, brief argument. This is on matters in
which the Court will have to deliberate, so really
succinct argument. And it would be helpful if you
could point out in the record what the Court should
particularly pay attention to. S50, let start then with
the attorney for the movant on Motion Sequence Number
001, which would be Mr. Steinthal,

MR. STEINTHAL: Thank You, Your Honor., I
will attempt to be brief.

Before launching into the legal argument, I do
want to take one moment to assure Your Honor that the
factual situation that underlies the case is,
obviously, of some concern, and that the plaintiffs,
obviously, are legitimately concerned with the

condition of the cemetery graves. And although I think
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we firmly believe this motion can and should be
determined solely on the law, I just want to take a
moment to address the facts, just to put the Court's
mind at ease at the start.

First, several years, now many years at this
point, Congregation Shaare Zedek, which is one of the
oldest synagogues in New York City is now a fairly
small congregation on the upper west side. It's about
100 to 200 members, had been, obviously, very concerned
of the condition of Bayside Cemetery.

We have devoted increasing percentages of the
modest budget of the congregation over the years to the
maintenance of it, including employing people, have
employees, but all along, the Congregation have been
trying to raise awareness of the fact that this problem
is larger than any one synagogue could ever be expected
to deal with.

This is not a problem unique to Shaare Zedek. In
fact, across the country where there were older Jewish
cemeteries and communities moved and changed over the
years, frequently the cemeteries were left behind by
communities that had founded them,

THE COURT: Just by the way of context, is
there an affidavit that addresses this?

MR. STEINTHAL: 1It's spelled out in the
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statement of fact. These are, I don't believe,
material facts to the motion, but I think there is some
backgrounds.

THE COURT: I understand, but, again, I just
remind everyone that the Court will rely on what's on
the record, unless there is some stipulation otherwise.

MR. STEINTHAL: That's fine. I will try to
wrap up quickly, since it's not on the record.

The basic fact that matters here is that the
Congregation was very pleased that a year or so ago the
Community Association For Jewish At Risk Cemeteries,
our codefendants now, were founded and were able to
secure funding for professional cleanup of the
cemetery. It began about, I think about a year ago
now. We make no representation that it is done. And
so, I believe that the plaintiffs have pictures of
areas that are not done, and we don't dispute that.
It's probably about 50, 70 percent complete, and we are
sort of making progress. And we look forward to a
speedy completion.

But all that being said, the legal issue here,
which is spelled out in defendant's briefs, is very
simple. It is whether or not -- the principal legal
issue 1s whether or not these plaintiffs, who do not

purport to have ever purchased any perpetual care
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contract from the Congregation, don't claim it had any
relation with the Congregation or any defendant before
the institution of the lawsuit, and has claimed only to
be the relatives of people, grandchildren, children of
people who made contracts, who allegedly made contracts
with the Congregation 20, 30, 40 years ago, whether
they have standing to bring a suit here to allege the
breach of these trusts.

And it's telling, we believe, that although this
nearly identical motion was fully briefed and fully
argued in Federal Court, and is now being fully briefed
again before Your Honor, the plaintiffs have yet
produced a single case which supports their theory that
they should be allowed to both stand in the shoes of
their deceased relatives.

THE COURT: Has the District Court --

MR. STEINTHAL: The District Court dismissed
for lack of jurisdiction in Federal Court.

THE COURT: Where is that?

MR. STEINTHAL: I don't believe that decision
is in the record.

THE COURT: Why not?

MR. STEINTHAL: The Court dismissed for
Federal grounds, lack of diversity of citizenship. So

it's --
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Proceedings
THE COURT: 1It's not a res judicata effect?
MR. STEINTHAL: That's correct.

But this is, in some ways, a reprieve of the
motion argument. And throughout all that briefing,
there hadn't been a case produced to support the
plaintiffs' theory of standing here. And that's
unsurprising, because when the legislature adopted the
EBTL, it created a comprehensive scheme for directing
the question of how the claim of decedent individuals
should be brought, who should be allowed to bring them
as legal representatives, when they should be
commenced, which ones should survive, and which should
not,

And as the Court of Appeals determined just a few
months ago, right before the reply was filed in, I

believe it was Heslin v County of Green, the

legislature adopt the policy of repose. And the mere
fact that a claim for a decedent individual, you know,
arose after that person had passed away decesn't obviate
changing the policy of the EPTL.

In this case, we are not claiming impunity here.
There is no dispute that the Attorney General, State of
New York has power to enforce any charitable trust.

And in fact, the Attorney General served subpoenas on

my client. They have taken depositions. They have
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served subpoenas duces tecum, and they are actually
investigating the question of the alleged breach of
these trusts. And so, the fact is that the law
establishes the presumption that even if you believe,
and we are not sure that it's a correct statement at
all, the First Department has held that a donor of a
charitable trust, in Smithers, that, of course, Or an
ultimate donor could bring suit, and that the legal
representative of a donor, when it actually acts as an
executrix, could bring suit on behalf of that donor for
a claim that arose during the donor's life. That's not
the case here.

None of these plaintiffs allege at the time of
complaint that either one of their clients obtained
subsequent appointment from the Probate Court in
Connecticut as the executor 30 years after the decedent
died for purposes of bringing this action. But the
simple fact is that this is not a case where donors
arise. And so, Smithers, which I believe the
plaintiffs intend to rely on or relied on previous in
their briefing, simply does not support their argument.
And in fact, it's just the alternative, that only a
donor or maybe his representative would have standing.
They are not present here. The Attorney General is the

right party to bring this suit, if any.
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THE COURT: Mr. Steinthal, I know you have
other grounds --

MR. STEINTHAL: But I think those are the
principal grounds, but the rest you can rest on our
briefs.

THE COURT: The Court will thoroughly review
all the papers, but I wanted to give you an opportunity
to verbally offer salient points.

MR. STEINTHAL: I appreciate that, Your
Honor.

THE COURT: So, let's move on to Mr. Buchman.
What is your response?

MR. BUCHMAN: Thank you, Your Honor.

First of all, I would like to clear up a couple of
points. One thing that Your Honor raised was about
jurisdiction and why won't Federal Court hear --

THE COURT: Well, I didn't raise that. I
asked what the Federal Court had done.

MR. BUCHMAN: Well, I can briefly explain,
that there is something known as the Class Action
Fairness Act that required all class actions to be
filed in the Federal Court after 2005. So, we filed
our case in 2007 in Federal Court. And Judge Thiery
found that an exception to the Class Action Fairness

Act applied. He found that this case involved New York
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primarily and not a nationwide issue and, therefore,
this case belonged in state court.

THE COURT: That decision I don't have before
me, right?

MR. BUCHMAN: We can happily provide it,

It's a published opinion on Lexis.

THE COURT: The Court will take a look at it
on its own.

MR. BUCHMAN: Second all, Mr. Steinthal has
characterized this as not a unique situation, claiming
that a lot of cemeteries across the country is
abandoned, but this is a very unique cemetery. And
what was missing from his presentation was an
admission, Your Honor, an admission that this cemetery
and the synagogue absconded with these perpetual care
monies. This is an admission --

THE COURT: Well, I just want to say that the
purpose of oral argument, I understand each of you want
to set your own context, but I really need to know
what's in the papers.

MR. BUCHMAN: It is in the papers. 1It's the
first paragraph of our introduction.

THE COURT: Of the complaint?

MR. BUCHMAN: Of the complaint -- it's in

their complaint as well, that they have admitted to the
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New York State Attorney General that they commingled
funds. And whether you want to call it commingling
funds or absconding with monies or thefts, these were
perpetual care trusts that were created by my client's
grandparents and parents. The money was to stay in
perpetuity in a trust account and never invaded, and
only the income used to maintain the plots or common
areas of the cemetery.

THE COURT: I understand each position is
that the equities are such that are favorable, I guess,
to your clients. But really, what's the response, your
argument?

MR. BUCHMAN: The legal argument, their
primary basis for their motion to dismiss is standing.
And they claim that we had no legal authority cited in
our briefs or our brief regarding standing that
supports our position. That just clearly is not true.

If you turn to Page 8 of our brief, there is a

quote from Bogert on Trust and Trustees that,

essentially, said that plaintiffs just like us have
standing. And the last sentence says: "Such interest
may be regarded as sufficient to enable them to sue to
compel execution of the cemetery trust."

This is basic Hornbook law that we are talking

about. Now, Your Honor may say, yes, Mr. Buchman, but
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what about New York law? But New York law follows this
Hornbook law. And we have cited --

THE COURT: Bogert is what case?

MR. BUCHMAN: Bogert is a Hornbook treaties
on trusts and trustees. In the Hornbook law, they say
that clients just like ours, mine, have standing to
sue.

THE COURT: All right.

MR. BUCHMAN: That's Hornbook law. Now, Your
Honor may say, yes, but what's the law in New York?
The law in New York is consistent. 1In fact, we cited
in our brief, and I was going to hand up to Your Honor
two particular cases. One is the Mitchell case.

THE COURT: I will take cases, but that's
all. That's the only thing I will take in terms your
argument that's before the Court, although the Court
can loock them up herself.

MR. BUCHMAN: We have provided these copies
to opposing counsel before argument.

THE COURT: If it's a decision that's
published, the Court will take a courtesy copy.

MR. BUCHMAN: This is a Court of Appeals
decision in 1892. And in it, it says that this issue
has been decided many times. 1It's on -~ I don't know

if Your Honor has Page 3 or 4. We have highlighted it

AW




& W N

-~ o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

14

Proceedings
for Your Honor,.

"The issue has been decided many times before,
that the heirs of a decedent have standing to pursue
these types of claims."

THE COURT: All right, but, of course, his
argument is that the EPTL supplants whatever the common
law was, right, that include the codification
promulgated by the legislature is what controls here.
Isn't that his argqument?

MR. BUCHMAN: That is his argument. But if
you read the commentary to the EPTL, it says it
incorporates by reference earlier sections that
control. And these decisions are based on that
particular time period. And these are controlling.
These are Court of Appeals decisions that, basically,
say that my clients have standing. There is another
case --

THE COURT: I'm not sure what you are saying.
Are you saying that -- I mean, are you arguing that the
EPTL applies, but is not inconsistent with the common
law, is that your argument?

MR. BUCHMAN: What I'm saying is that the
sections of the EPTL that were amended adopted earlier
EPTL provisions of earlier codified sections. And

therefore, these decisions are consistent with the
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EPTL.

But more importantly, Your Honor, what they are
saying is that in this situation where a contract takes
effect after a person's death that no one could ever
bring suit. That's illogical.

THE COURT: That's not the argument. I think
he is arguing it has to be the personal representatives
that were appointed or designated, I guess, in the
estate plan, appointed by the Surrogate's Court. I
think that's his argument.

MR. BUCHMAN: That may be one of his
arguments, but we have three grounds for standing under
New York law. The first is this law, this Hornbook
law.

THE COURT: Well, I'm just asking. In other
words, you are saying no one could ever bring suit, but
that's not his argument. His argument is particular
people could bring suit.

MR. BUCHMAN: But these cases say our client
can bring suit. 8o, it's Hornboock law. It's also the

Oatka Cemetery Association case, which we highlighted

on Page 3. This is a long-standing rule. This is an
English common law rule, Page 3 of the decision. 1It's
the Oatka case. 1It's highlighted. There are two

highlighted sections. And it has long been the rule of
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common law that, "if a tombstone at the grave of a
deceased person has been defaced or removed, he who
originally erected it has cause of action against the
guilty party. After his death the right to maintain
such an action passes to the heirs at law of him in
whose honor and memory the monument was erected.”
Again, basic English common law that New York State
recognizes,

THE COURT: Again, I'm still a little
unclear. 1Is it your position that the EPTL applies but
is consistent with these persons of 1892 and 1934, or
is it something else?

MR. BUCHMAN: We don't think that the EPTL
applies to the situation. BAs titled, it's a survival
statute. And it basically says that somebody who has a
cause of action shortly before they die have a cause of
action after they died. And what Mr. Steinthal is
saying, if I understand him correctly, is because these
claims arose after the death of the individual, no
claim could ever be brought. And that's just not the
law in New York. There is no case authority that he
cites for that position.

THE COURT: ©No claim could have been brought
by --

MR. BUCHMAN: By anyone.
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THE COURT: Non-person representatives. I'm
not understanding that's his argument that the
representative would have no claim.

MR. BUCHMAN: 1In his papers, he basically
says, if the claim arises after someone's death, then
no one can sue on behalf of the deceased person.

THE COURT: I will ask him for clarification.
I don't understand that to be his argument, perhaps it
is. All right, continue.

MR. BUCHMAN: So, we are saying that these
cases and Hornbook law, and, in addition, we are also
saying that the Smithers case supports us.

And in Smithers, the First Department -- this is a
2001 decision, which we cite in our brief. The First
Department says that a donor's intent is always to be
effectuated. And we have seen no New York case in
which a donor attempting to enforce the terms of this
charitable trust was denied standing to do so.

And in the Smithers case, the wife of the decedent
was found to have standing to pursue the claims
involved in that case.

THE COURT: There is no inquiry there whether
she was the executrix under will?

MR. BUCHMAN: She was the executrix. She did

get letters of administration from the court. But the
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case law that we have demonstrates that she didn't need
to do that. And we don't believe that we need to do it
either. But with regard to Mr. Lucker, we did do that,
just in case. But we also think there is another
ground for standing in this case, and that is
third-party beneficiary law.

And basically, what the Court of Appeals said in

the First Ocean case is that if a party can foresee

that it intends to perform with regard to someone in
the future, that that person has standing to bring a
claim. It's basically that the circumstances indicate
that the promisee intends to give the beneficiary the
benefit of the promise performance. That exactly what
happened here.

When the plaintiffs' relatives entered into these
contracts, Congregation Shaare Zedek happily took the
money and promised to maintain those plots and those
common areas in perpetuity. And the whole reason that
perpetual care is purchased is so that relatives and
future generations can come and pay honor and respect
in a safe environment. Congregation Shaare Zedek knew
that my client, essentially, would be receiving the
benefits of that promise and, therefore, have
third-party beneficiary standing. So, we don't

understanding how the standing argument holds water at
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all. It makes no sense.

And this EPTL claim is besides the point. He
cites no case law for the position. None. No case law
for the position that if a claim arises after death
that no one can bring that claim, no natural person.
And that isn't the law, and it can't be the law. And
it would make no sense that if a person signs a
perpetual care contract with a monument company or with
anyone to care for the grave after their death that no
one that's an heir of theirs can sue to enforce the
contract.

And it says here in the old English case law and
in New York: Heirs have standing. 1892, 1934, 2001.
It is consistent.

THE COURT: All right.

MR. BUCHMAN: There are other arguments I'm
happy to address if you wish.

THE COURT: 1In the interest of time, let's
hear from the codefendant.

MR. SELMAN: Good morning, Your Honor.

THE COURT: Actually, let me, again, hear
from Mr. Steinthal.

Is it your position that there is no remedy?

MR. STEINTHAL: I think that I'm in a

position of having to agree with Mr. Buchman partially
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and disagree partially as well.

The argument that we did make was that EPTL sets
forth the following rule: 1If a cause of action existed
prior to the death of the decedent, then the personal
representative of that decedent have the exclusive
right to pursue it.

And it is our position and, in fact, it's not our
position, it's the position of the First Department, In

Re Estate of Gandalfo, which is a 1997 opinion

affirming the decision of the Supreme Court, New York
County, which held that a claim which arises after
death could not have passed into the estate. It did
not exist it at the time of the passing of the estate
and, therefore, the executor does not have standing.

And the Court held, quote: "The alleged breach of
confidential and fiduciary duty occurred almost a year
after the death of plaintiff decedent. Accordingly,
the plaintiffs' causes of action did not yet exist in
decedent's favor as of his death, and plaintiff cannot
press a cause of action that was not viable during
decedent's life."

So, we do agree with the -- and that case we can
pass up to the court reporter if you want, but that
case is cited in the briefs.

And so, our position is that the EPTL says,
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basically, that if it happens after death, it didn't
affect the estate of the -- it couldn't have passed
into the estate. Now, that does not create a rule for
impunity. That's precisely because the contract at
issue here and, in fact, most of the contract in this
situation could have arisen, perpetual care contract
being the particular case, exist to create charitable
trust. And the EPTL specifically says that a trust for
maintenance of grave in perpetuity in a charitable
trust, which the court says would otherwise be void
against the rule of perpetuity if it otherwise were not
charitable. BAnd so, the Attorney General, on behalf of
People of the State of New York, is empowered and
charged with enforcing the terms of charitable trust.
And a point of fact, the Attorney General made that
very clear to us, their subpoenas are in the record
here attached to my affidavit that they have served on
us, purporting to say that they are investigating an
alleged viclation of perpetual care trust, the Bayside
Cemetery. They cite statutory authority. They served
subpoenas; we have answered them. And we recognize
that at the appropriate point if the Attorney General
decides to bring suit, we will deal with that, but that
doesn't create standing for these plaintiffs.

Let me briefly deal with the other points that
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were made, Michelle v Thorne, which plaintiffs' counsel

passed up, I will simply point out what is factually
distinguished in our brief I believe at Page 8. Again,
basically, the heirs there sued under a conveyance.
The cemetery was created by a conveyance that says it
is reserved to the grantor and his heirs a right of
access to the cemetery.

And so, the Court of Appeals said, fairly
uncontroversially, the heirs can sue to enforce their
easement to get to the cemetery. And that's spelled
out in the briefing papers.

And lastly, I will just address Smithers to say
that contrary to the statement of plaintiffs® counsel,
the First Department clearly relied on the propositién
that Mrs. Smithers was the appointed executrix. And in
fact, the Court says - reversing this court, not Your
Honor, the Supreme Court. "Supreme Court incorrectly
characterized Mrs. Smithers as one who positions
herself as the champion and representative of the
possible beneficiaries of the gift." Let me skip a
little bit.

THE COURT: Just slow down.
MR. STEINTHAL: "Mrs. Smithers did not bring
this action on her own behalf or on behalf of the

beneficiaries of the Smithers Center. She brought it
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as the court-appointed special administratrix of the
estate of her late husband to enforce his rights under
his agreement with the hospital through specific
performance of that agreement. Therefore, the general
rule barring beneficiaries from suing charitable
corporations has no application to Mrs. Smithers."

I would also point out that at a separate point,
the First Department clearly noted that Mr. Smithers'
claim arose before his death. So, it applies the exact
same rule of saying that the estate can only sue if it
happened before death.

So, I will simply say that our position here is
that these plaintiffs lack standing for bringing these
claims. And our argument for impunity, we believe the
brief spelled out as much.

MR. BUCHMAN: Your Honor, one procedural
point?

THE COURT: Sure.

MR. BUCHMAN: Just so the record is clear, we
filed an affidavit showing that Mr. Lucker has letters
of administration from the court in Connecticut
appointing him as the administrator of his
grandmother's --

THE COURT: He agreed with that.

MR. BUCHMAN: And it wasn't mentioned in the

AW

|




(Y

24

Proceedings
papers that you referenced earlier when you were going
through the motion papers.

THE COURT: I didn't go through each paper
separately. I don't have time. I did say, though, I
will review each of the papers that have been submitted
on the motion, but there is no time to do that on oral
argument, but I certainly will.

MR. BUCHMAN: Just for the record --

THE COURT: I understand stood that.

Again, I have heard argument. I am going to
direct that you order the transcript. I will review
the transcript once again, but only as preliminary to
going painstakingly through the papers. So, I assure
you I will review the entire record, not just what was
referred to during oral argument.

MR. BUCHMAN: Thank you, Your Honor.

THE COURT: Oral argument is not to amplify
the record. 1It's only to help me a little bit in
review of the record.

So, let's move on to the argument of the
codefendant, Mr. Selman.

MR. SELMAN: Yes.

Good morning, Your Honor. My name is Ari Selman,
and I am pro bono counsel for the defendant, Community

Association For Jewish At-Risk Cemeteries.
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THE COURT: And if you could focus on maybe
an argument that's particular to your client.
MR. SELMAN: Sure.

So, the issue before the Court is whether CAJAC
should be liable for breach of the annual and perpetual
care contract to which CAJAC was not a party, which do
not mention much less purport to bind CAJAC, and
virtually all of which predate CAJAC's existence by
years and in some cases decades.

The obvious response to that question under be it
the contract law principle, CAJAC is not liable for
breach of the contracts for which it was not a
signatory.

THE COURT: And this is a matter of predates,
right?
MR. SELMAN: Exactly.

So, in order to circumvent very basic contract law
principle that would preclude holding CAJAC liable for
contracts that it never entered into, plaintiffs plead
a veil piercing theory, a theory that you should pierce
the corporate veil as to CAJAC and hold us liable for
contracts entered into by a separate entity; namely,
Congregation Shaare Zedek.

This Court has been very clear about the

requirements that need to be pled in order to pierce
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the corporate veil.

First, the Court has noted its extraordinary
remedy. It says that it requires disregarding the
corporate forum. And in fact, the Court has noted that
plaintiffs trying to pierce the corporate veil bear a
heavy burden. And it can only discharge that burden
through particularized allegation.

So, what do the plaintiffs need to show? Two
things.

THE COURT: You agree it's alleged, right?
MR. SELMAN: Alleged, exactly, Your Honor.

They need to allege particularized facts showing,
(1) that the Congregation exercised absolute dominion
over CAJAC with respect to the transaction challenge;
and (2) plaintiffs have to show that that dominion was
used to perpetrate or commit a fraud or wrong that has
resulted in an injury.

Now, I would like to take these two requirements
in turn, Your Honor. And starting, actually, with the
second requirement, the fraud or wrong which resulted
in an injury. And I am using that because the two
controlling decisions of the New York Court of Appeals,

Morris versus New York and TNS Holdings versus MKI

Securities, the Court dismissed the complaint solely on

the failure to plead a fraud or wrong that has resulted
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in an injury without getting to dominion. And we would
urge the Court do that here.

50, addressing the second prong of fraud or wrong,
in order to pierce the corporate veil, plaintiffs must
show that the dominion was used to perpetrate a fraud
or wrong resulting in present injury.

So, what does the present injury allege? Well,
the present injury cannot be merely the breach of the
annual and perpetual care contract. Because by
definition, the Congregation's domination of CAJAC
could not have been used to breach contract that
themselves predated CAJAC's very formation.

The exercise of domination over CAJAC to breach
contract that all uniformly antedated CAJAC would be a
logical impossibility. So, that's not their theory.
Instead, they claim the injury they could suffer is in
the future. BAnd this is mentioned in two places.
First, on Paragraph 15 of their complaint, the last
sentence, they say:

"CAJAC is an arm of defendant Congregation Shaare
Zedek which has been designed as a straw person upon
which to unload all of Shaare Zedek's legal and other
responsibility.

In other word, the injury they are pleading is

that at some future point, the Congregation may
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transfer its liabilities to an insolvent entity. And
plaintiffs would be injured thereby, because that
insolvent entity would be incapable of covering their
obligation.

There is a very critical point here. Both in the
complaint and the response brief, plaintiffs conceded
that not one annual or perpetual care contract has been
transferred to date. 1In fact, they argue on Page 3 of
the response brief that the New York Attorney General
had physically deferred its response. Further, at four
different points in their response brief, they
specifically note there is merely an intent to
transfer, and that there has not been an actual
assumption of any of the Congregation's liabilities to
date. Why is that significant, Your Honor? It is
significant because if there has not been a transfer of
obligation, the Congregation is still on the hook for
them. So where is the present injury? That Morris

versus New York, that TNS Holdings versus MKI, and two

of plaintiffs' only cases, Morris is one of them, and

the other case is United U.S.A. Holdings versus

TSE-PEQ, all of which require a present injury.
Second of all, Your Honor, even if your were
comfortable overturning the Court of Appeals

controlling precedent that say you need a present
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injury, and even if you are prepared to conclude that a
future injury that is premised on a transfer of
liability to CAJAC, and even if you are willing to
indulge the assumption that on the date of that
transfer, CAJAC lacked adequate asset to cover those
liabilities, and even if you are willing to indulge the
assumption further that they argue that the New York
Attorney General, once receiving that application,
would approve them and the court would approve it,
notwithstanding the fact that CAJAC has allegedly been
deliberately undercapitalized, so assuming all of those
contingencies, even then, where would the injury be?
Because on Page 3 of their response brief, they concede
the New York Attorney General is very heavily involved
in this case. That's their own allegation.

Further, there is no argument that CAJAC and the
Congregation will not follow New York law, which
requires judicial approval of any transfer. So my
point is this, where is the injury? Where is the
threat of undercapitalization if the New York Attorney
General is heavily involved, and they concede that the
New York Attorney General needs to approve the
transfer, where they concede that the New York Court
would have to approve the transfer, where they concede

that there is no argument that CAJAC or the
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Congregation would ever circumvent those requirements?

In fact, they specifically note that the New York
Attorney General, after receiving the application, has
deferred approval. So, we have an adequate remedy, the
chief legal officer. But more than all of those
things, there is something very counterintuitive.
Piercing the corporate veil is reserved for instances
of extraordinary fraud.

Plaintiffs' own allegation on Page 3 is that CAJAC
and the Congregation had approached the chief legal
officer, the New York Attorney General for approval.
How is it possible if CAJAC were bent and the
Congregation were bent on a fraud? Why consult the New
York Attorney General?

S0, the extraordinary anticipatory relief that
plaintiffs seek, they want a judgment now based on
hypothetical acts that may or may not come to pass in
the future. Why is it necessary? If it comes to pass
in the future that CAJAC or the Congregation are
underfunded, or if it comes to pass that the New York
Attorney General or the Court inadvertently and
incorrectly approved a transfer to an insolvent entity,
file a suit then. There would be no reason they
couldn't. In fact, we have not even done discovery, so

there wouldn't be a burden. That's the fraud or wrong.
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Would you like me to address the second
requirement?

THE COURT: No. That's it for my purposes
today.

So, Mr. Buchman, what's your reply?

MR. BUCHMAN: First of all, Your Honor, with
regard to the first prong that opposing counsel
mentioned, CAJAC was formally known as Friends of
Bayside Cemetery. It was started by Ethan Klingsberg,
who was on the board of trustees at Congregation Shaare
Zedek and Gary Katz. They kept offices at Congregation
Shaare Zedek. They changed their name two years ago.
They maintained an office at Congregation Shaare Zedek
for a period of time and then changed it to Mr. Katz's
office. But more importantly, in response to opposing
counsel's argument, he seems to misunderstand what we
are alleging here and what we are saying. And we say
it clearly in our brief. We agree that the transfer
legally has not taken effect. But what has happened
here, Your Honor, is Congregation Shaare Zedek in an
attempt to wash its hands of this cemetery has said to
CAJAC, this entity that it helped create, take control
of the cemetery, take de facto control. We say it on
Page 6 of our brief. And Congregation Shaare Zedek had

taken de facto control. In fact, not only have they
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taken physical de facto control, but CAJAC had entered
into contracts with landscapers to perform services at
a cemetery that they don't legally own but are
controlling.

So why is CAJAC assuming no legal and financial
responsibility for Congregation Shaare Zedek? It makes
no sense. They are doing it because they are one in
the same. Because the whole purpose is, Mr. Axon said
in Federal Court many times was for Congregation Shaare
Zedek to transfer all the assets and liabilities of the
cemetery to CAJAC. And we point out on Page 6 all of
the factors as to why we satisfy this piercing the
corporate veil theory. We talk about inadequate
capitalization. We talk about the overlapping of
corporate officers. We talk about the shared common
space. We talk about CAJAC taking over de facto
control of Bayside Cemetery. We talk about the
shifting of funds from the UJA Federation to CAJAC.
Money that was supposed to have been dedicated for
Congregation Shaare Zedek was given to CAJAC instead.

THE COURT: Where in the complaint do I look?
MR. BUCHMAN: 1TIt's on Page 6.
THE COURT: 1It's got to be in the complaint

initially, right?

MR. BUCHMAN: We say in our section on CAJAC,
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we talk about is how they have taken de facto control
of the cemetery.

THE COURT: Where do I look?

MR. BUCHMAN: 1It's in the party section, and
we specifically mention by name "CAJAC."

THE COURT: That's what I'm going to be
looking at, the allegation of the complaint to make
sure that the allegations are sufficient, correct? So
that's why I wanted you to point out what I should be
looking at.

MR. BUCHMAN: And I understand that, but some
of this information has only recently come to light.
And second of all, we have had no discovery. We can
only plead, in fairness, what we know. And we have
respectfully request discovery on this issue. I don't
see why there is any prejudice to CAJAC in re-raising
these arguments through a summary judgment motion after
the conclusion of discovery. We can present a more
complete record.

THE COURT: The problem is the Court has to
make a ruling on whether or not the pleadings are
sufficient to set forth a viable cause of action.

MR. BUCHMAN: We have requested information
from Congregation Shaare Zedek which owes a fiduciary

duty to us. And they have refused time and again to
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give us information. We can only plead what we know.

THE COURT: But where do I look?

MR. BUCHMAN: 1In the party section of the
complaint.

THE COURT: Help me.

MR. SELMAN: Paragraph 16 contains all of the
allegations regarding CAJAC.

THE COURT: 1It's a problem, is it not, that
there may be overlapping officers or directors to make
out a claim seeking to pierce the corporate veil?
Perhaps, the complaint should probably be amended, but
I don't know that it states --

MR. BUCHMAN: Then we would respectfully
request leave to replead as to CAJAC.

THE COURT: Well, it probably should have
been done by way of cross-motion.

MR. BUCHMAN: We put in our papers in the
last footnote of our brief, to the extent that the
Court grants any motion, we would respectfully request
leave to replead.

THE COURT: Actually, is there a specific
claim for seeking to pierce the corporate veil?

MR. BUCHMAN: There is a practical reason
here, Your Honor.

THE COURT: I'm just wondering. I'm trying
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to parse through the complaint.

MR. BUCHMAN: There is no claim specifically
as to relief from CAJAC. We are only including CAJAC
in this lawsuit because they told us they intend to
transfer the property. And what we want to avoid, from
a practical perspective, is litigating this case
against Congregation Shaare Zedek for another three,
and then having the transfer legally effectuated and
then have to bring in CAJAC and start all over again.
We have already been litigating for three years. We
don't want to reinvent the wheel. And we think we have
alleged what's enough to pierce the corporate veil and
include CAJAC. And there is no prejudice to CAJAC,
because they are being represented well by pro bono
counsel. 1It's not costing them a nickle. BAnd there
are practical reasons for having them involved in this
case now.

THE COURT: All right, so the last question
posed is to Mr. Selman.

Would it not be inefficient to dismiss the
complaint as to your client?

MR. SELMAN: Would it be --

THE COURT: Inefficient, assuming that the

codefendant is not successful on Motion Sequence Number

001?
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MR. SELMAN: The most inefficient result
would be to keep CAJAC in this lawsuit.

First, the continued presence of this lawsuit has
a major stigmatic effect, which makes it difficult for
CAJAC to raise funds, because the organization that's
donating never knows whether it's going to get dragged
into this litigation.

The second point, there is no burden to plaintiffs
if this case were dismissed, and if there was a future
fraud ensuing at that point. No discover has occurred
with respect to CAJAC. And moreover, Your Honor, not
only has no discovery taken place to date, but their
claim would be very easy if we were to circumvent the
New York Attorney General and the Court. But I have
one last point, Your Honor.

All of plaintiffs' allegations are contained in a
single paragraph. It doesn't mention veil piercing.
It doesn't mention overlapping officers and directors.
It doesn't mention de facto contreol. Why is it all of
a sudden coming up in the response brief?

THE COURT: It does mention overlapping
officers. My question is, is that enough to pierce the
corporate veil?

MR. SELMAN: Your Honor, I need to address

that point. There are zero overlapping officers,
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directors or personnel. Zero.

THE COURT: Here is the problem. On a motion
to dismiss, the Court is limited to review the
pleadings, right?

MR. SELMAN: But they had access to the board
registry. They have, in fact, cited it and include it
as an attachment. So, why didn't they plead it?

THE COURT: All right, the Court will take a
look at all of this, and directs all attorneys to order
a copy of their oral argument, which would be very
helpful in the Court's preparation to thoroughly review
the record on Motion Sequences 001 and 002.

We are now recessed. Thank you. The Court
regerves decisions, obviously.

MR. SELMAN: Thank you, Your Honor.

MR. BUCHMAN: Thank you, Your Honor.

It is hereby certified that the foregoing is a true
and accurate transcript of the proceedings.

ALDORINE WALKER, RPR
Official Court Reporter
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