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Restoration Corp., 10 N.Y.3d 827, 860 N.Y.S.2d 417 (2008); Arneaud v. Pereira, 

2011 N.Y. Misc. LEXIS 3027 (Civil Ct. Kings Cty 2011); Lissauer v. Guidone 

Specialty Mutual Ins., 938 N.Y.S.2d 228, 2011 NY Slip Op 51804U (Sup. N.Y. 

Kings, 2011). Our judicial system encourages resolution of matters on the merits 

not by decisions obtained by slight of hand which undermine the integrity of a 

proceeding. The lower court should have immediately held an inquest and vacated 

the opinion. See CPLR 50 15( a )(3). 

D. The Lower Court's Misguided Decision Is Void Because Judicial 
Determinations Concerning Class Actions Must Be Made By The 
Commercial Division. 

The Uniform Rules For The New York State Trial Courts, Part 202.70b()(5) 

- Uniform Civil Rules for the Supreme Court and County Court provide that all 

class actions regardless of amount in controversy must be entertained by the 

Commercial Division. A/V Ins. Co., v. Deajess Medical Imaging P.C., 2006 N.Y. 

Misc. LEXIS 4069 (Sup Nass. Cty 2006); See In re Tougher Industries, Inc., 2009 

Bankr. LEXIS 2636 (N.D.N.Y. 2009); In re The Topps Co., Inc Shareholder 

Litigation., 859 N.Y.S.2d 907 (Sp Ct Ny. 2007); A History of the Creation and 

Jurisdiction of Business Courts in the Last Decade, 60 Business Lawyer 79, 147, 

152-58 (2004). This case was improperly transferred out of the Commercial 

Division. It contains causes of action which require resolution by the Commerical 

Division. Id. at 248. In addition to being a class action, which independently 
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serves as a basis for resolution by the Commercial Division, the claims in this case 

presumptively belong in the Commercial Division because they involve breach of 

contract, breach of fiduciary duty, and unfair competition claims (GBL §349). Id. 

Justice James, who issued the Order in this case, is not a Justice of the Commercial 

Division, thereby rendering her decision void under the rules of this Court. 

Plaintiffs respectfully submit that this case should be remanded to the Conlmercial 

Division for review and/or pretrial discovery. 

In sum, Defendants have stolen Plaintiffs' family members' montes, 

continue to refuse to provide perpetual care services and refuse to honor their 

fiduciary duties. To compound matters, Defendants have obtained a judgment by 

fraud. To allow these Defendants to escape judicial scrutiny when the New York 

State Attorney General or any other New York State authority does not possess 

regulatory oversight over Defendants' unlawful conduct would be a grave 

miscarriage of justice. It would also allow this and other unregulated entities to 

continue to violate the law with impunity. 
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CONCLUSION 

For the foregoing reasons, this Court should reverse the lower court's 

dismissal of the Plaintiffs' Class Action Complaint and remand this case back to 

the Commercial Division for additional determinations or pretrial discovery. 
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consisting of themselves and all others similarly 
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~ PART 59 
) 
) Justice Debra A. Ja..roes 
) 
) 
) 

) PREARGUMENT STATEMENT 
~ PURSUANT TO § 600.17 OF THE 
) FIRST DEPARTMENT RULES 

) 
) 
) 

---------------------------------) 
1. The title of the action is as set forth above. 

2. The full names of the original parties are set forth above. 

3. Counsel for the Plaintiffs ... Appeliants: Michael M. Buchman clo Pomerantz 

Haudek Grossman & Gross LLP, tOO Park Avenue, New York, New York 10017, (212) 661-

1100. 

4. Counsel for Defendants-Respondents: Stephen M. Axinn, Russell M. Steinthal, 

Axinn Vehrop & Harkrider LLP, 114 West 47th Street, New York, New York 10036, (212) 728-

2200; Ari Selman, Sean Malaire, Skadden, Arps, Slate Meagher & Flom LLP, Four Times 

Square, New York, New York 10036, (212) 735·3000. 

5. Order appealed from: This appeal is taken from the decision and order dated 

September 20,2011 granting Defendants Bayside Cemetery, and Congregation Shaare Zedek's 

motion to dismiss entered and filed October 6, 2001 I in the office of the Clerk of the County of 

New York and Defendant Community Association For Jewish At-Risk Cemeteries, Inc. '5 
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motions to dismiss entered and filed on October 7, 2011 in the office of the Clerk of the County 

of New York. There are no additional appeals pending in this action. There is presently a 

related action pending before Justice Debra A. James concerning a similar motion to dismiss. 

6. Nature of the action: Plaintiffs have asserted claims of false advertising under 

General Business Law §350 t unfair and deceptive trade practices under General Business Law 

§349 and 349(c), breach of contract, breach of fiduciary duty, aiding and abetting breaches of 

fiduciary duty, conversion, and unjust enrichment. Defendants Bayside Cemetery and 

Congregation Shaare Zedek have admitted that they "misappropriatedn and improperly co­

mingled perpetual care funds concerning plots at Bayside Cemetery. 

7. The Complaint alleges that Defendants Bayside Cemetery and Congregation 

Shaare Zedek breached their fiduciary duties, breached trust agreements, converted monies and 

engaged in deceptive trade practices by "misappropriating" monies and co-mingling monies with 

external funds entrusted to their care for the exclusive use and maintenance of perpetual care 

plots and areas at the cemetery. The Complaint further alleges that Defendant Bayside Cemetery 

and Congregation Shaare Zedek diverted these funds to maintain their cconomicaUy struggling 

synagogue and to make capital improvements to the synagogue building as well as for other 

unknown purposes, The Complaint also alleges that Defendant Community Association for 

Jewish At~Risk Cemeteries ("CAJAC") is an alter ego created by Defendants Bayside Cemetery 

and Congregation Shaare Zedek as an undercapitalized entity to receive the assets and liabilities 

of the cemetery. CAJAC was created in order to absolve Defendants Bayside Cemetery and 

Congregation Shaare Zedek of any legal responsibility for their theft of the "misappropriated'" 

and co-mingled perpetual care monies. 
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8. Result reached in the court below: The trial court granted Defendants Bayside 

Cemetery and Congregation Shaare Zedek's motion to dismiss on the grounds that the General 

Business Law §§349, 350 were untimely and derivative in nature. The court also held that 

Plaintiffs lack standing to pursue their common law causes of action for breach of contract, 

breach of fiduciary duty, aiding and abetting breaches of fiduciary duty> conversion, and unjust 

enrichment. In dismissing the action on standing grounds, the court held that ~~with respect to 

deceased donors, the court-appointed representative of the estate also has standing to bring an 

action for a defendants' breach of duty to the trust grantor." The court granted Defendant 

Community Association For Jewish At-Risk Cemeteries, Inc,'s motion to dismiss on the ground 

that it was not an aller ego of Defendant Congregation Shure Zedek. 

9. Grounds for seeking reversal: The decision and order concerning Defendants 

Bayside Cemetery and Congregation Shaare Zedek should be overturned on appeal for eight (8) 

reasons. The decision and order concerning Defendant Community Association for Jewish At­

Risk Cemeteries, Inc., should be overturned on appeal for five (5) reasons. 

10. Defendants Bayside Cemetery and Congregation Shaare Zedek: 

First, the court did not discuss nor consider the fact that Plaintiff John R. 

Lucker is a State of Connecticut court appointed representative of his grandmother's 

estate and that by the court's own ruling, Mr. Lucker possesses standing to, at a 

minimum, pursue the common law causes of action against Defendants. 

Second, with respect to the GBL § 349 claim, the court improperly 

concluded that the claim was untimely and that "there is no evidence that plaintiffs were 

directly injured by the claimed wrongs." /d. at 4. (emphasis added). The court applied an 
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improper standard on a motion to dismiss where Plaintiffs have been afforded no 

discovery. 

Third, with respect to the GBL § 349 claim, the coun failed to appreciate 

that Plaintiffs are pursuing this action on behalf of their relatives who sustained a direct 

injury, especiaUy Plaintiff John R, Lucker who has been appointed to pursue injuries 

sustained directly by his grandmother Ruth Lucker. 

Fourth, the decision and order fails to recognize that family members and 

relatives of deceased individual possess standing under New York Jaw to pursue tort 

claims, including breach of contract, breach of fiduciary duty unjust enrichment and 

conversion. 

Fifth, the court improperly made factual conclusion that putative class 

members "may have differing interests as to the claims of mismanagement. U ld. at 9. 

That is not an issue to be decided on a motion to dismiss where no discovery has been 

afforded and there is no evidence in the record to support such a conclusion. 

Sixlh, the court made factual conclusions concerning the composition and 

claims of all class members in the absence of discovery. More specifically, the court 

concluded that "there is the distinct possibility that individual members of the purported 

class may have differing interests as to the claims of mismanagement.·' ld. at 9. This 

assumption was improperly made on a motion to dismiss and is inconsistent with the 

Complaint which alleges that all class members were injured by the fact that Defendant 

Congregation Shaare Zedek misappropriated and co-mingled perpetual care monies. This 

case is not about the management of the cemetery, rather the illegal and improper use of 

perpetual care monies. And Defendant Congregation Shaare Zedek has admitted that it 
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"misappropriated" the perpetual care monies making this central claim common to aU 

class members. 

Seventh, Defendant Congregation Shaare Zedek made misrepresentations 

concerning the view of the New York State Attorney General's Office which were not 

part of the four corners of the complaint .. The court improperly relied upon such 

statements, 

Eighth, the decision was not made by a Justice from the Commercial 

Division as required by the Uniform Rules for New York State Trial Courts §202.70(5). 

11. Defendant Community Association For Jewish At .. Risk Cemeteries, Inc.: 

First, the court did not address and discuss all the overwhelming ties 

between Defendants Congregation Shaare Zedek and Defendant Community Association 

For Jewish At-Risk Cemeteries, Inc. 

Second, the court ignored that Defendant Community Association For 

Jewish At-Risk Cemeteries, Inc., has taken over control of the grounds and assumed de 

facto control of the cemetery t including the perpetual care plots which have perpetual 

care contracts that run with the land. Thus, there is now a direct basis for imposing 

liability against CAJAC. 

Third, the court conveniently misunderstands the allegations in the 

complaint which make clear that as the "arm of Defendant Congregation Shaare Zedek," 

Defendant Community Association For Jewish At-Risk Cemeteries, Inc., was dominated 

and controlled by Congregation Shaare Zedek 

Fourth, the court turns alter ego law on its head by suggesting the shell or 

dummy corporation must dominate and/or control the parent. 
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Fifth, the court refused to grant discovery which would establish, as 

alleged, that CAJAC was created as a shell or dummy corporation to relieve 

Congregation Shaare Zedek of liability for its misappropriation and co-mingling of 

perpetual care monies. Discovery would also demonstrate that Defendant Congregation 

Shaare Zedek has given de/acID control of the cemetery to CAJAC in order to argue that 

it is no longer responsible for the perpetual care contracts. Thus, Defendant CAJAC is a 

necessary party to the litigation. 

Dated: October 26, 2011 
New York, New York 

TO: 
Stephen M. Axinn 
Russell M. Steinthal 
Axinn Veltrop & Harkrider LLP 
114 West 47th Street 
New York., New York 10036 
(212) 728-2200 

Respectfully submitted, 

By: Is/Michael M . Buchman 
Michael M. Buchman 

clo Pomerantz Haudek Grossman 
&Oross LLP 

100 Park A venue, 26th Floor 
New York, New York 10017 
Telephone: (212) 661-1100 
Facsimile: (212) 661 ... 8665 

Pro Bono COllllsel for Plaintiffs 

Attorneys for Defendants Congregation Shllilre Zedek and Bayside Cemetery 

Ari Selman 
Skadden, Arps, Slate Meagher & Florn LLP 
Four Times Square 
New York, New York 10036 
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Attorneys for Defendant Community For Jewish At-Risk Cemeteries 
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